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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

IN THE MATTER OF:
CLARENCE L. VANCE, Ne,. 97 Bl 50687

Debtor.

Movant, No. 99 A 05023

vs. 6-9-99

)

)

)

)

)

)

THOMAS J. LESTER, Trustee, )
)

)

)

)

)

CLARENCE L. VANCE, )
)

)

Respondent.
TRANSCRIPT OF PROCEEDINGS

Proceedings had in the above-entitled cause
before Honorable Manuel Barbosa, Judge of said Court,
taken in Room 115 of the Federal Building, 211 South
Court Street, Rockford, Illinois, on the 9th day of
June ;1999 Sheginning at the hour of 106 a.m., as=s
reported and transcribed by Brenda J. Manning, Official
Shorthand Reporter in and for the Bankruptcy Court of
the Norrhern bistrict of Illinois, Western Divi=icon.

APPEARANCES: CLARENCE L. VANCE
HARRIET VANCE
Appeared Pro se.

ATTORNEY DANIEL M. DONAHUE
ATTORNEY CHRISTOPHER J. COCOMA
850 North Church Street
Rockford, Illinois '
Appeared on behalf of
the trustee.
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THE CLERK: Clarence Vance, 99 A 05023.

MR. COCOMA: Morning, Your Honor. Chris
Cocoma on behalf of the trustee.

MR. DONAHUE: Dan Donahue also for the
trustee.

MR. VANCE: Clarence Vance, debtor.

MS. VANCE: Harriet Vance, debtor.

MR. VANCE: Defendant.

MS. VANCE: Defendant.

THE COURT: The matter comes on this morning
for the Court’s ruling on pending Motions to
Dismiss filed both by Clarence Vance and Harriet
Vance. Standards under Section 12(b) (6), in order
for the debtor and his spouse to prevail in their
Motion to Dismiss the Amended Complaint under
Federal Rule of Civil Procedure 12(b) (6) and the
bankruptcy analogue Rule 7012, it must clearly
appear from the proceedings that the trustee can
prove no set of facts in support of his claims
which would entitle him to relief. That
proposition was set forth in numerous cases,
including Conley vs. Gibson found at 255 U.S. 41.
The Seventh Circuit has emphasized that despite

their liberality on pleading matters, the Federal
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Rules still require that a Complaint allege facts
that, if proven, would provide an adequate basis
for the claim, and that is found in the case of
Gray vs. Dane County, 854 F.2d 179, Seventh
Circuit opinion.

The Court will take as true all well-pleaded
material facts in the Complaint, and must view
these facts and all reasonable inferences which
may be drawn from them in a light most favorable
to the trustee. The issue is not whether the
trustee will ultimately prevail, but whether he
has pled a cause of action sufficient to entitle
him to offer evidence in support of his claims.

Count I of the trustee’s Complaint alleges
fraudulent conveyance. In that count the trustee
alleges sufficient facts which, if proven, would
result in the finding that the defendant engaged
in a fraudulent transfer of reél estate which is
voidable under Section 544 (b).

Count II clearly alleges a postpetition
transfer which is avoidable under Section 549, and
Count III seeks authority to sell free and clear
and sets forth in its allegations all the

requirements of Section 363 (h).
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The motion filed by Mr. Vance purports to be
based on Federal Rules of Ccivil Procedure
12(b) (6); that is, failure to state a claim upon
which relief can be granted, yet the motion does
not address any deficiencies in the Complaint, nor
allege the legal insufficiencies of any count; but
rather, the motion addresses the merits of legal
issues which have been previously addressed or
foreclosed by previous rulings.

Mrs. Vance’s motion does not indicate any
particular provision under which it is brought and
fails to point out any pleading deficiencies as
well. It consists essentially of two allegations:
1, that Mr. Vance has no ownership of the subject
pbProperty; and 2, that the eminent domain action
previously concluded forecloses any interest by
the State Bank of Davis or the trustee in the
subject property. The mere aliegation of legal
conclusions unsupported by the record or otherwise
are insufficient to support a Motion to Dismiss.
For these reasons the Motion to Dismiss brought
both by Ms. Harriet Vance and Clarence Vance will
be dismissed at this time.

The trustee, in his response, has requested

815/226-9755
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that the Court impose at this time either
sanctions or limits in further pleadings by the
defendants. Although the Court has imposed those
limitations on other proceedings with respect to
this matter, I think in order to move forward,
what I will do at this time is order the
defendants to file an Answer within 14 days so
that the matter can be set for hearing. As a
matter of fact, I will give this a hearing date at
this time and ask that Answers be filed within 14
days if any Answers will be filed. I will direct
that no other pleadings be filed, since I note
that the arguments that the debtors have been
making with respect to all related matters seem to
be incorporated in almost every pleading that has
been filed.

MR. VANCE: I would object to that.

THE COURT: That is noted-for the record,
Mr. Vance. Is there any reason why this matter
could not be set for hearing at this time?

MR. COCOMA: None. Are you aware of . . .

MR. DONAHUE: Your Honor, I think the only
step that we might want to do is go ahead and

produce a Request to Submit Facts to make sure
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